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DECI S| ON AND ORDER ON RENMAND

This proceeding arises out of a claim filed under the
provi sions of the Longshore and Harbor Wrkers Conpensation Act
(the “Act”), as anended, 33 U S.C. 8 901 et seq. This proceeding
arises out of a claimfiled by Janes R Cox (“C ai mant”) agai nst
M D. Mbody & Sons (“Enpl oyer”).

| . Facts!?

'The foll owi ng abbreviations will be used as citations to
the record:

Tr. - Transcript of the Hearing;

JX - Joint Exhibits



Claimant was enployed as a welder for approximtely seven
years at Enployer’s facility, located in Geen Cove Springs,
Florida. (Tr. 14). At the tine of the injury, he was forty-three
years old and has a sixth grade education. (Tr. 13). d ai mant
does not possess his GED. (Tr. 13).

On May 21, 1998, Cainmant testified that while at work he fell
froma |l adder and struck his right hip and | ower back. (Tr. 20).
| medi ately followng the accident, Caimnt was taken to the
emergency room and received treatnent. (Tr. 21). According to
medi cal reports, Cainmnt obtained X-rays while being treated at
the emergency room and no fractures were revealed. (JX-19a).
Cl ai mant was pl aced on bed rest and attenpted to return to work on
May 26, 1998. (JX-19a). The nedical reports state that C ai mant
was able to work a day and a half, but was sent hone due to
i ncreasing pain. (JX-19a).

Foll owi ng the accident, Dr. Steven Crenshaw, an orthopaedic
surgeon, becane Claimant’s treating physician. (Tr. 21). After
first neeting with Caimant on June 12, 1998, Dr. Crenshaw reported
that Caimant suffered from a |unbar strain. (JX-19Db). Dr .
Crenshaw al so referred C ai mant to physical therapy sessions three
times a week for three weeks for spinal rehabilitation. Dr .
Crenshaw rel eased Claimant to work with i nstructions to avoi d heavy
lifting and repetitive lifting. (JX-19c).

Dr. Crenshaw again met with Caimant on July 8,
1998. He stated

M. Cox is now 7 weeks out from his
injury. H's back pain is |ess. He has
returned to near full work. He feels he is
ready to return conpletely.



Physi cal exam He has no tenderness
in the [|unbosacral
spine. Hi's range of
motion is full. H's
gait is nornal.

| mpr essi on: Resol ved Lumbar
Strain.

Pl an: The patient will
conplete his course
of PT. He is
returned to full
wor k without
restrictions. I
wll see him back on

a p.r.n. basis only.
He is placed at MM
with 0% inpairnent
rating.

(JX-19c).

Foll owi ng the May 1998 accident, Caimant again injured his
back outside of work while | oading a boat onto a trailer in August
1998. Four days after his return to work followi ng this incident,
Cl ai mant ceased working. He last worked for Enployer August 28,
1998, and was term nated Septenber 10, 1998 for failure to call in
or report to work. Caimnt subsequently sought tenporary tota
disability conpensation from August 28, 1998, and continuing, as
wel | as nedi cal benefits. (JX-19).

Enpl oyer also asserts that Caimnt suffered from a
preexi sting back condition. Dr. Daniel Juba, a physician who
treated Cainmant from 1994 to 1996 reported in his nedical records
that O ai mant conpl ai ned of recurrent back problens. (JX-17). A
report dated February 1994 states that C ai mant “conpl ai ns of sone
chroni c back pain which he states he has had for years. He states
that this could possibly be fromhis line of work where he puts a

| ot of strain on his |ower back.” (JX-17b). Simlar conplaints of
back strains and back pain are evident throughout Dr. Juba's
treatnent of aimant. (JX-17). In addition, Enployer presented

the nedical reports of several physicians who treated d ai mant
prior to the May 1998 acci dent and reported that C ai mant suffered
fromchronic back pain. (JX-20). In addition, Cainmnt testified
t hat he never inforned Enpl oyer that his back condition could have
been caused by work conditions, or that previous back strains were
work-related. (Tr. 41).

Claimant also testified that he had been injured at work when
he was knocked off scaffolding prior to the May 1998 acci dent.



Al t hough d ai mant infornmed his superior Tommy C ark that he had had
an accident, he did not informEnployer that he had sought nedi cal
treatment. (Tr. 42). daimant testified that he did not tell his
treating physician, Dr. Crenshaw, that he had injured hinself at
wor K. (Tr. 42). Claimant did not file a LHWCA claim or state
wor kers’ conpensation claimas a result of any injury that occurred
at work before May 21, 1998. (Tr. 44). Fol |l owi ng the acci dent
that occurred on May 21, 1998, Enployer paid tenporary total
disability benefits from May 22, 1998 through June 14, 1998, and
tenporary partial disability benefits from June 15, 1998 through
June 28, 1998. (JX-15).

1. Procedural History

A hearing was held on the above-referenced matter in
Jacksonville, Florida, on June 29, 2000. 1In a decision and order
i ssued by the undersigned on February 28, 2001, the C ai mant was
deni ed conpensation and nedical benefits. Consequently, because
conpensation was denied to Caimnt, the undersigned did not
consi der whet her Enpl oyer would be entitled to 8(f) relief. In the
undersigned’ s initial Decision and Order, | held that C ai mant had
established the Section 20(a) presunption |inking his present back
condition, /.e., a lunbar strain and degenerative disc disease, to
hi s enpl oynment. However, | concluded in ny order that Enpl oyer had
rebutted this presunption through nedical evidence, such that
causation had not been established on the record as a whole.
Therefore, | concluded that Cl ai mant’ s conpensati on cl ai mshoul d be
deni ed.

Cl ai mant appeal ed, arguing that the nmedi cal evidence submtted
di d not support the undersigned’ s conclusion that Enpl oyer rebutted
the Section 20(a) presunption. In a March 11, 2002 deci sion, the
Benefits Review Board held that the nedical evidence from which
based nmy finding that the Enployer had rebutted the Section 20(a)
presunption was insufficient. The Board cited the standard set out
by the United States Court of Appeals for the Eleventh Crcuit,
W thin whose jurisdiction this claimarose, which has held that the
Act places on the enployer the duty of rebutting the Section 20(a)
presunption wth evidence that the enployee’ s enpl oynent neither
caused nor aggravated enpl oyee’s condition. Brown v. Jacksonville
Shi pyards, Inc., 893 F.2d 294 (11'" Cir. 1990). Consequently, the
Board reversed and remanded the case for a determ nation of all the
out standing issues. Therefore, this court nust nmake a
determ nation as to the classification and duration of indemity
benefits as well as Claimant’s entitlenment to the paynment of
medi cal benefits.

Enpl oyer filed an appeal fromthe decision of the Board to the
United States Court of Appeals for the Eleventh GCircuit but
voluntarily dism ssed its appeal.



1)
2)
3)
4)

I11. Issues
VWhat is the nature and extent of Claimant’s disability?
VWhat is Caimant’s date of maxi num nedi cal i nprovenent?
Whether Claimant is entitled to nmedical benefits.

Whet her Enployer is entitled to Section 908(f) relief.

V. Stipulations

Prior to the hearing on June 29, 2000, the parties stipulated
to the followng, and | accept:

1) That the parties are subject to the jurisdiction of the
Longshore and Harbor Wrkers’ Conpensation Act;

2) The date of the accident is May 21, 1998;

3) An enpl oyer/ enpl oyee rel ati onship existed at the tine of
t he acci dent;

4) Tinmely notice of the accident was given to the
enpl oyer/carrier;

5) The average weekly wage is $378.54 and the conpensation
rate is $253. 03.

V. Analysis
In my prior Decision and Order, | stated

Dr. Crenshaw expresses nunerous views during the

depositions and his answers are often conflicting. He
has stated that there was severe abnormality in 1997 as
reflected by the MRIs, and that rel evant synptons in My
1998 had abated by early July. He has al so indicated
that Cox suffered the nost severe pain after lifting the
boat and that nuscle spasmwas first noted at that tine.

On the other hand, Dr. Crenshaw has stated t hat work

aggravat ed the pre-existing | ow back di sorder, and | ater
stated that permanency preexisted the May fall and was
not attributable to that incident. (See JX 29u through

29w) .

The physician indicated that the later M

reveal ed findings which could be caused by the fall at
work or inlifting the boat. Dr. Crenshaw stated that a



person with a back inpairment was susceptible to
reaggravati on.

The undersigned must note that Dr. Crenshaw has
expressed nunerous possible causes for the present
disability. The fall in May is one of the possibilities
but the physician indicated that Cox was essentially
synptom free in July until he lifted the boat in early
August. Dr. Crenshaw has al so pointed to the disability
in 1997 and to the incident in August 1998 as potenti al
causes.

(Deci sion and Order, dated February 28, 2001).
The Board stated

I n findi ng Section 20(a) rebutted, t he
adm nistrative | aw judge noted t hat enpl oyer argued that
claimant had fully recovered fromhis May work-injury by
July 1998; thereafter, stating that “many of the reports
of Dr. Crenshaw supported this <conclusion,” the
adm nistrative law judge summarily concluded that the
presunption was rebutted. [citation omtted]. However,
Dr. Crenshaw s opinion is insufficient to rebut Section
20(a), as he never stated that claimant’s condition after
August 1998 was unrelated to the work injury but rather
continued to relate claimant’s continui ng back probl ens
at least in part to the work injury.

(BRB Dec. and Order, 01-0529, Mar. 11, 2002 (unpublished)). The
Board al so determ ned that because Enpl oyer had offered no other
rel evant evidence other than the reports and testinony of Dr.
Crenshaw to rebut the Section 20(a) presunption, there was no need
to remand the case for reconsideration of the issue of causation.
Because the Board has determ ned that C aimant’s back probl em was
caused in part by the industrial accident, it is necessary to
determ ne the nature and extent of Claimant’s injury.

A. The Nature and Extent of Cainant’s Disability

The burden of proving the nature and extent of disability
rests wwth Caimant. Trask v. Lockheed Shi pbuilding Construction
Co., 17 BRBS 56, 59 (1980). Disability is generally addressed in
terms of its nature (permanent or tenporary) and its extent (total
or partial). The permanency of any disability is a nedical rather
than an econom c concept. Disability is defined under the Act as
an "incapacity to earn the wages which the enpl oyee was receiving
at the tinme of injury in the sane or any other enploynent." 33
U S C 8§ 902(10). Therefore, for Claimant to receive a disability
award, an economc Jloss <coupled wth a physical and/ or
psychol ogi cal inpairnment nust be shown. Sproull v. Stevedoring
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Servs. of Anmerica, 25 BRBS 100, 110 (1991). Thus, disability
requires a causal connection between a worker's physical injury and
her inability to obtain work. Under this standard, a claimant may
be found to have either suffered no loss, a total loss, or a
partial |oss of wage earning capacity.

(1) Extent of Caimant’s Disability

The question of extent of disability is an economc as well as
a nmedi cal concept. Quick v. Martin, 397 F.2d 644 (D.C. Cr. 1986);
Rinaldi v. General Dynamcs Corp., 25 BRBS 128, 131 (1991). To
establish a prima facie case of total disability, Caimnt nust
show that he is unable to return to his regular or usual enpl oynent
due to his work-related injury. Elliot v. C & P Tel ephone Co., 16
BRBS 89 (1984); Harrison v. Todd Pacific Shipyards Corp., 21 BRBS
339 (1988). In determning the extent of a claimant’s disability,
t he judge nmust conpare the claimant’s nmedical restrictions with the
specific requirenments of his usual enploynent. Curit v. Bath Iron
Wrks Corp., 22 BRBS 100 (1988). A claimant’s credi ble testinony
on the existence of disability, even wthout objective nedical
evidence, mmy constitute a sufficient basis for an award of
conpensati on notw t hstandi ng consi derabl e evidence that d ai nant
can perform certain types of work activity. Ruiz v. Universal
Maritime Service Corp., 8 BRBS 451, 454(1978); Eller & Co. V.
Gol den, 620 F.2d 71 (5™ Cir. 1980).

At this initial stage, Cainmnt need not establish that he
cannot return to any enploynent, only that he cannot return to his
former enploynent, Elliot v. C& P Tel. Co., 16 BRBS 89 (1984). |If
the Caimant can neet this burden, then he has proven that he is
totally disabled. “Usual” enploynent neans the Caimant’s regul ar
duties at the tinme he was injured. The Benefits Revi ew Board has
held that a doctor’s opinion that an enployee’'s return to work
woul d aggravate his condition could support a finding of total
disability. Care v. WAshi ngton Metropolitan Area Transit Auth., 21
BRBS 248 (1988); See al so Boone Newport News Shipbuilding and Dry
Dock Co., 21 BRBS 1 (1988); Lobue v. Arny & Air Force Exchange
Service, 15 BRBS 407 (1983).

Enpl oyer argues that Claimant returned to work after the My
1998 acci dent, and subsequently abandoned his job after he injured
hi msel f on his fishing boat and notes that C ai mant’ s physician did
not instruct Claimant to | eave his work. Enpl oyer states,
“I's]ince Cdaimnt was able to performhis job as a welder before
the boat-lifting incident, that incident, and not the conpensable
accident, forns the basis for any inability to earn his pre-
accident Average Wekly Wge.” (Empl oyer’s Brief, p. 11).
However, as the Benefits Review Board determ ned when this claims
original order was reviewed, Enployer failed to rebut the
presunption that the Cdaimant’s injury was not work-related.
Therefore, I amnot conpelled to assune that because d ai mant had



returned to work prior to his August 1998 accident, he is therefore
capable of returning to his fornmer enploynent. Because Enployer
has failed to sever the Section 20(a) presunption that Caimant’s
condition is linked to his enploynent, | amnot conpelled to find
that O ai mant coul d have returned to work.

In addition, Dr. Crenshaw testified that when he net wth
d ai mant

The patient indicated to nme that on returning to
wor k as a wel der he devel oped recurring synptons and was
having nore problenms wth his back. He stated a week
prior to that visit he was attenpting to lift or |load a
boat and i n doi ng so devel oped i ncreased pain in his back
and informed nme at that tinme that he’d had an MRl done in
the past. And | instructed himto obtain the old MRI's
for me to revi ew

He indicated to ne he did not think he could
continue as a heavy welder, and at that tine indicated to
hi mthat we needed to | ook over the previous studies to
try to determ ne what conditions and i njuries he had and
how we would treat that.

(JIX-290). Dr. Crenshaw net with Cdaimant on July 8, 1998 and
placed him on nmaxi mum nedical inprovement, wth no permanent
inpairnment to his back as a result of the fall on May 21, 1998.
(IX-29n). Followi ng that neeting wwth d aimant, Dr. Crenshaw again
met with Caimant on Septenber 2, 1998. (JX-290). Dr. Crenshaw
further stated that C ai mant returned to himon Septenber 11, 1998
wth MRIs that were admnistered in Novenber of 1997. After
reviewing the results of these MRIs, Dr. Crenshaw determ ned that
there were disc bulges that were caused by disk degeneration, a
condition that Dr. Crenshaw believed existed before C ai mant’ s May
1998 injury. (JX-29q9). In addition, on that Septenber 11, 1998
meeting, Dr. Crenshaw restricted Claimant’s work activities to
medi um work with no repetitive bending, but opined that C ai mant
has still maintai ned maxi num nedi cal inprovenent. (JX-29ii). Dr.
Crenshaw testified that Cainmant’s condition

...predi sposes himto pain or painful episodes or
i ntol erance of certain activities. | don’t knowif
it makes him any nmore susceptible to injuries
bei ng defined as actual tissue damage.

Q And | ooki ng back now i n hindsight, nowthat you have the
benefit of these records or that you | earned there were
tests in existence on 9/2/98 prior to the fall and your
first treatnent on 6/12/98, would soneone with this | ow
back condition that is evidences in the MR report be
restricted to — | nean, with a synptomatic |ow back



conditionwth this MRl report and the findi ngs cont ai ned
therein, berestricted fromheavy-duty | abor as a wel der?

A | don’t know that based on the MR alone | would make
that recommendati on. If the patient was having
sufficient synptons of pain and activity intolerance with
t hese abnormalities or, for that matter, w thout these
abnormalities if they were sufficient to cause chronic
synptons, then | would discourage his pursuing an
i ntensi ve | abor occupati on.

(JIX-29r).

Dr. Crenshaw continued to treat C aimant. He nmet wth
Cl ai mant on Cctober 14, 1999 and perfornmed an MRl and a physi cal
exam nation. (JX-29ii). Dr. Crenshaw stated that he noted that
Cl aimant had “spasns in his |unbar spine, loss of notion, but no
neurol ogi cal deficits and no findings that indicated that he had
any nerve irritability or inpingenent.” (JX-29jj). After an MR
had been adm nistered to conpare with the results of Caimnt’s
Novenber 1997 MRI, Dr. Crenshaw st at ed,

My belief at that point being that he had back pain
predom natingly from a bad disc, that part of ny
di scussi on with peopl e who have back injuries is to wait,
to nurse it to protect it fromexcessive activities, to
try to live with it, and if enough tinme goes by and
they' re just mserable, that there is an option of having
surgery. And that was the discussion we had on 11/ 2/ 99,
that | felt that now a year, alnobst a year and a half
fromhis initial work-related i njury when he first saw ne
that his synptons had only-had worsened and were
persistent, and that based on the MR, which certainly
showed that there were changes, | felt that it was
reasonabl e to see soneone regarding a spinal fusion

At that point, he informed nme he had not been able
to return to work. Hi s enployer had not allowed himto
conme back to work with those restrictions and he had not
wor ked since he was | ast seen. Based on that and the MR
findings and the degree of synptons he was having, |
advi sed himat that point to not return to work until he
has seen soneone regarding a spinal fusion.

(IX-29j j - kk) .

At that point, Dr. Crenshaw testified that he referred
Claimant to two spine surgeons, Dr. Scharf and Dr. Keller. (JX-
29kk). According to Dr. Crenshaw, this Novenber 2, 1999 neeting
was the last visit Claimant nmade to his office. (JX-29kk).



Dr. Crenshaw also testified that Caimant’s condition would
restrict his lifting ability. (JX-29pp). Dr. Crenshaw stated that
he would Ilimt Caimant’s |lifting capacity to no greater than 50
pounds, with frequent |ifting and carrying of no nore than 25
pounds. (JX-29pp).

Cl ai mant was al so exam ned by Dr. Abraham Rogozi nski, for an
i ndependent nedi cal exam nation. Dr. Rogozinski net with C ai mant
on January 17, 2000. (JX-25). At this conference, presumably
followng the physical exam Dr. Rogozinski reported that he
di scussed Claimant’s history, physical exam diagnostic studies,
and clinical inpressions. Based on this exam Dr. Rogozi nski
determ ned that C ai mant shoul d change positions hourly and avoid
frequent bending, twsting, and lifting. Dr. Rogozinski stated, “I
believe that the patient’s present conplaints are causally rel ated
to the injury on 5/21/1998. A preexisting condition was present
and exacerbated by this nost recent injury. The patient is not at
M. 7 (JX-25).

In addition, M. Jerry Albert, a certified vocational expert,
testified at the hearing on June 29, 2000. He stated that
Claimant’s fornmer position consisted of welding heavy pieces of
metal, which required Caimant to lift in excess of 50 to 75
pounds. (Tr. 99). M. Albert also characterized the position as
a wel der as one that would require one to work in confined spaces
in awkward positions. (Tr. 99)

| find that Dr. Crenshaw s testinmony and Dr Rogozinski’'s
medi cal reports regarding Caimant’s physical condition and
limtations constitute significant evidence to support the
conclusion that d aimant cannot return to his fornmer enpl oynent as

a wel der. Based on these nedical reports and the testinony of
both Caimant’s physicians and M. Albert, | find that Claimnt is
unable to return to his former position as a welder. Gven the
per suasi veness of these nedical reports and testinony, | find that

the Caimant has net his prinma facie burden of proving that he
woul d not be able to return to his original enploynent.

(a) Suitable Alternate Enpl oynent

Once the daimant established his prim facie case of total
disability, the burden shifts to the Enpl oyer to establish suitable
alternate enploynent for the dainmant. Suitable alternate
enpl oynent neans j ob opportunities that are within the geographi cal
area that the Cainmant is capable of performng, considering his
age, education, work experience and physical restrictions, and t hat

Claimant would secure if he diligently tried. New Ol eans
(Gul fwide) Stevedores v. Turner, 661 F.2d 1031, 14 BRBS 156 (5'"
Cr. 1981). Enpl oyer can neet the burden of proving suitable

alternate enploynent by identifying specific jobs in close
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proximty to the place which are available for the Caimant. See
Royce v. Erich Construction Co., 17 BRBS 157, 158-59 (1985).

Enmpl oyer argues that it has provided vocational evidence
establishing the availability of seven suitable jobs in Caimant’s
community. Enployer submtted a Vocational Evaluation and Labor
Mar ket Survey, which was adm nistered June 19, 2000. The report
covered Septenber 11, 1998 through October 5, 1999, and also
surveyed t he present period the survey was adm ni stered. (JX-31b).
The positions that the survey covered were in the light duty
range. Claimant’s limtations included limted standing, no
prol onged sitting, limted wal king and bendi ng. Cl ai mant can
drive, but experiences an increase in pain when he does so. (JX-
31c). The vocational evaluation stated

In summary, M. Cox is a gentleman with Average
intelligence who dropped out of school at approximately
the sixth or seventh grade. H's academ cs at this point

in time are limted wth his overall r eadi ng
conprehension at the grade 5.1 |evel. He represented
good gross notor skills working with his hands. His fine
motor skills are intact. On the Bennet Mechani cal

Conpr ehensi on Test, he denonstrated average ability to
conprehend and under stand nechani cal concepts.

(JX-31h) .

Enpl oyer al so subm tted a Labor Market Survey that listed job
openi ngs for the period of Septenber 1, 1998 to Novenber 1, 1999.

(JIX-31j -31u). | find that none of these positions offered by
Enpl oyer during the periods of 1998 and 1999 constitute suitable
alternate enpl oynent. | base ny decision on the testinony and

medi cal opinion of Dr. Crenshaw, who last nmet with Cainmnt on
Novenber 2, 1999. At that neeting, as previously recounted above,

Dr. Crenshaw stated, “I advised himat that point to not returnto
work until he has seen soneone regarding a spinal fusion.” (JX-
29jj-kk). In addition, Dr. Crenshaw also testified that prior to

this last neeting wwth C aimant he advises his patients “to wait,
tonurse it to protect it fromexcessive activities, totry tolive
with it, and if enough tinme goes by and they' re just m serable

that there is an option of having surgery.” (JX-29j]-kk). I n
addition, Dr. Crenshaw s nedical reports stated on Cctober 5, 1999
that Caimant’s “synptons are aggravated with activities and
relieved with rest....He is not been able to return to any form of
work as a result of his back injury.” (JX-19e). On that sane
visit, Dr. Crenshaw also reported that C ainmant was tenporarily
totally disabl ed, and recommended t hat C ai mant renai n on tenporary
total disability status. (JX-19f-19-g). | find that Dr. Crenshaw s
statenents, conbined wth Dr. Crenshaw s medi cal reports
constitute sufficient evidence to establish that dainmnt was
i ncapabl e of working in any position and had been advi sed to rest.
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Therefore, based on this testinony and evidence, | reject any
position offered as suitable alternate enpl oynment from1998 t hr ough
1999.

As di scussed above, on January 17, 2000 C aimant net with Dr.

Rogozi nski for an independent nedical examnation. |In his report
of the neeting, Dr. Rogozinski reported that C ai mant woul d be abl e
to work with nodified, sedentary activities. (JX-25c). Dr.

Rogozi nski’ s report stated that such activities consist of lifting
10 pounds occasionally and no frequent constant lifting. He also
reported that C aimant should change position hourly and avoid
frequent bending, twisting, and lifting. (JX-25c-25d).

| find that Dr. Rogozinski’s report and t horough eval uati on of
Claimant’ s physical limtations is persuasive evidence to showt hat
Claimant’s work restrictions becanme less restrictive in January
2000. Empl oyer submtted a Labor Market Survey that |isted
positions that were open in the year 2000. (JX-31). Four of these
positions require that the applicant have graduated from high
school degree or have a GED, which dainmant does not have.
Therefore, the positions of Custoner Service/ Sal es Representative
at Mel-Ray Industries, Bell South Mbility, American General
Fi nance, as well as the security guard opening by Guardsmark, are
all unsuitable for daimant. Therefore, the positions that remain
to be considered are a nachine press operator and tel emarketer
(JIX-31).

The position of telenmarketer at Satellite Connection appears
to be a position that was open on April 11, 2000, according to the

Labor Market Survey. (JX-31y). This position appears to be
suitable for Claimant’s physical limtations, because it consists
of limted lifting, and no clinbing and stooping. In addition, the

position does not require the applicant to have a high school
education. The Labor Market Survey stated that the enpl oyer had
several openings in 1999, and that the | ast openi ng was i n Decenber
1999. However, at the tinme that the Labor Market Survey form was
filled out, the enployer was seeking a bilingual applicant.
Therefore, the position at Satellite Connection is unsuitable for
d ai mant .

The machi ne press operator position appears to be a position
that was avail able May 24, 2000 and was described as a part-tine
position when the report was conpl et ed. M. Albert testified at
the hearing that the position was suited for a full-tinme enpl oyee.
(Tr. 92). The opening appears to be flexible enough to fit
Claimant’s physical limtations, given the fact that it allows
frequent breaks for Claimant to stand and stretch as needed, and
does not require heavy lifting or bending, stooping, or clinbing.
According to M. Albert, the enployer for this position indicated
that a position was open in Decenber of 1999, although he also
noted that this position was frequently avail able. (Tr. 92).
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According to the Labor Market Survey, the position paid $6.00 an
hour to start. (JX-31bb). In addition. M. Al bert described this
position as one that would be consistent with Caimnt’s prior
experience. (Tr. 93).

Finally, the position of telemarketer at E-Z Cdaim was
avai |l abl e on March 31, 2000. (JX-31z). The positionis |listed as
part-time, with 20 hours a week and $5.15 an hour as the wage
scale. (JX-31z). The position required only occasional standing,
and a limted amount of lifting Iight objects. |In addition, the
position does not require a high school degree. (JX-31z).

Because Enpl oyer has not net its burden of showi ng suitable
alternate enploynent in 1998 and 1999, | find that C aimant was
totally disabled fromthe date he ceased worki ng, August 28, 1998,
to March 31, 2000, the date Enployer established the suitable
alternate enploynent was available through the telemarketer
position at E-Z Claim FromMarch 31, 2000 to present, | find that
Claimant was partially disabl ed. In addition, because Enpl oyer
found suitable alternate enpl oynent avail able as a machi ne press
operator on May 24, 2000, this full-time position will be used to
cal cul ate the conpensation rate foll ow ng May 24, 2000.

(b) Caimant’s Burden to Denonstrate Diligence

Si nce Enpl oyer has established suitable alternate enpl oynent,
Cl aimant mnust denonstrate that he diligently tried to secure
enpl oynent . Hairton v. Todd Pacific Shipyards Corp., 849 F.2d
1194, 1196 (9™ Cir. 1988). Cl ai mant nust establish reasonable
diligence in attenpting to secure sone type of suitable alternate
enploynent within the conpass of opportunities shown by the
enpl oyer to be reasonably attainable and available, and nust
establish aw llingness to work. New Ol eans (Gulfw de) Stevedores
v. Turner, 661 F.2d 1031, 1043, 14 BRBS 156, 165 (5'" Gir. 1981).

Cl ai mant presented no evidence to denonstrate a diligent
search for enploynent. As C ainmant has not shown diligence and
Enpl oyer has denonstrated suitable alternate enpl oynent was
available for aimant, Caimant is partially disabled and
cannot receive total disability benefits.

(c) Post-Injury Wage-Earni ng Capacity

Section 8(c)(21) of the Act provides that an award for
unschedul ed permanent partial disability is based on the
difference between the Caimant’s pre-injury average weekly wage
and his post-injury wage earning capacity. An award for
tenporary partial disability under Section 8(e) is also based on
the difference between the Caimant’s average weekly wages before
the injury and his wage-earning capacity after the injury.
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Section 8(h) of the Act provides that a claimnt's wage-
earning capacity shall be his actual post-injury earnings if they
fairly and reasonably represent his wage-earning capacity, or, if
cl ai mant has no actual earnings, the admnistrative |aw judge
nmust cal cul ate a dol |l ar anpbunt which reasonably represents the
claimant' s wage-earning capacity based on such factors as his
physi cal condition, age, education, industrial history, earning
power on the open market, and any other reasonabl e variable which
could forma factual basis for the decision. See Gage v. J. M
Martinac Shi pbuilding, 21 BRBS 66 (1988); Cook v. Seattle
Stevedore Co., 21 BRBS 4 (1988).

In the instant case, the first position that | found
establ i shed suitable alternate enploynent on March 31, 2000
averaged out to a hourly wage of $5.15, which is $103.00 based on
a twenty-hour work week. The undersigned woul d note that the
nati onal m ni mum hourly wage was $5.15 from 1997 at |east through
2000. Al wages for suitable jobs nust be adjusted to their
levels at the tinme of the 1998 injury. The second position that
establ i shed suitable alternate enploynent on May 24, 2000 paid
$6.00 an hour to start and according to M. Al bert was full-tine.
M. Al bert testified that this job would have paid m ni mum wage
in 1998. (Tr. 98). The Parties stipulated that Caimnt’s
aver age weekly wage was $378. 54. Because | find that d ai nant
did have a | oss of wage-earning capacity, Claimant is entitled to
an award of partial disability benefits under Section 8(c)(21),
and Section 8(h) of the Act. Section 8(c)(21) states

In all other cases in the class of disability, the
conpensation shall be 66 2/3 per centum of the
di fference between the average weekly wages of the
enpl oyee and t he enpl oyee's wage-earni ng capacity
thereafter in the sane enpl oynent or otherw se, payable
during the continuance of partial disability.

33 US.C. 8 8(c)(21). Therefore, the difference between

Cl ai mant’ s wage-earning capacity and his stipul ated average
weekly wage from March 31, 2000 to May 24, 2000 is $ 275.54, and
Claimant is entitled to 66.6% of such difference, plus interest.
In addition, the difference between C ai mant’ s wage- ear ni ng
capacity and his stipul ated average weekly wage from May 24, 2000
and continuing is $172.54, and Claimant is entitled to 66. 6% of
such difference, plus interest.

(2) The Nature of Claimant’s Injury

Any disability suffered by C ai mant before reachi ng maxi num
medi cal inprovenent (“MM”) is considered tenporary in nature
Berkstresser v. WAshington Metropolitan Area Transit Auth., 16 BRBS
231 (1984). An enployee is considered permanently disabled if he
has any residual disability after reaching naximum nedical
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i nprovenent. Lozada v. General Dynam cs Corp., 903 F.2d (2d Gr.
1990); Sinclair v. United Food & Commercial Wrkers, 13 BRBS 148
(1989); Trask v. Lockheed Shipbuilding & Construction Co., 17 BRBS
56 (1985). A condition is permanent if claimant is no |onger
undergoing treatnment with a viewtowards i nproving his condition or
if his condition has stabilized. Leech v. Service Engi neering Co.,
15 BRBS 18 (1982); Lusby v. WAshington Metropolitan Area Transit
Aut hority, 13 BRBS 446 (1981). C ainmant contends that he has not
reached MM, and Enpl oyer argues that July 8, 1998, the date that
Dr. Crenshaw set MM is the appropriate date for M.

Claimant’s counsel argues that if Dr. Crenshaw woul d have
examned the MRl prior to the date that he set maxi num nedi cal
i nprovenent, Dr. Crenshaw s determ nations of maxi rum nedi cal
i nprovenent, work status and restrictions would have been
different. | amconpelled to agree with C ai mant that he has not
yet reached WM.

Dr. Crenshaw did in fact place Cainmant at maxi num nedi cal
i nprovenent on July 8, 1998, approxinmately one nonth before
Claimant hurt hinself while |oading his boat. After Caimant’s
second accident, Dr. Crenshawstill treated Caimant. As discussed
supra, Claimant nmet with Dr. Crenshaw in Cctober of 1999 and
underwent an MRI. (JX-29jj). Following the 1999 MR, Dr. Crenshaw
conpared the results of this recent MRI with a Novenber 1997 MRl .
At that point Dr. Crenshaw testified that Caimant’s condition had
worsened from the first time he had nmet with daimnt, and
recommended a spinal fusion surgery. (JX-29jj-kk). In addition,
when Claimant nmet with Dr. Rogozinski and received a thorough
i ndependent exam nation, he reported that Caimant had not yet
reached M. (JX-25). Based on these nedical reports, | find that
Claimant’s condition has not stabilized, and C ainmant has not
reached MM. Therefore, | find that the nature of Caimant’s
disability is tenporary.

(3) daimant’s Entitlenent to Medical Care
Section 7(a) of the Act states

The enpl oyer shall furnish such nedical
surgical, and other attendance or treatnent,
nur se and hospi t al servi ce, medi ci ne,
crutches, and apparatus, for such period as
the nature of the injury or the process of
recovery may require.

33 US.C 8 907(a). The Act states that an enployer mnust furnish
medi cal treatnment for a work-related injury. Accordingly, in order
to determ ne whether nedicals are conpensable, a finding of work-
related injury is required. Turner v. Chesapeake and Potonac
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Tel ephone Co., 16 BRBS 255, 256 (1984). Because it has al ready
been established that Cdaimant’'s injuries are work-related,
Claimant is entitled to receive paynent fromthe Enployer for al
past nedical bills incurred from treatnent and testing of
Claimant’s condition, pursuant to Section 7 of the Act.

(4) Section 8(f) Relief

The Act establishes a statutory workers’ conpensation program
for enployees injured in maritime work. See 33 U.S.C. 88 901-950.
Under the Act’s “aggravationrule,” if aninjury at work aggravates
an enpl oyee’s pre-existing disability, the enployer is |liable for
t he enpl oyee’s entireresulting disability, not only the disability
that would have been due to the work-related injury alone. See
Newport News Shi pbuilding and Dry Dock Co. v. Fishel, 694 F. 2d 327,
329 (4™ Cir. 1982). If this rule stood alone, enployers would
hesitate to hire handi capped and di sabl ed applicants for fear of
paying the entirety of their injuries if their pre-existing
disabilities were to be aggravated at work. See Director, OANCP v.
Luccitelli, 964 F.2d 1303 (2d Cr. 1992). 1In order to avoid this
di si ncentive, Congress enacted 33 U S.C. 8§ 908(f). Section 8(f)
was intended to encourage the hiring or retention of partially
di sabl ed workers by protecting enployers fromthe harsh effects of
t he aggravation rule. See C& P Tel. Co. v. Director, OANCP, 564
F.2d 503, 512 (D.C. Gir. 1977).

As stated above, Section 8(f) shifts part of the liability for
permanent partial and permanent total disability and death
benefits, from Enployer to the Special Fund established by Section
44, when the disability or death is not due solely to the injury
whi ch the subject of the claim Because the | anguage of the Act is
clear that the Special Fund is only avail able to Enpl oyer when the
Claimant suffers from a permanent disability, | find that a
di scussion on Section 8(f) Special Fund Relief is noot. As
di scussed supra, Caimant was found to be tenporarily totally
di sabl ed fromthe date he ceased worki ng, August 28, 1998, to March
31, 2000, and tenporarily partially disabled after March 31, 2000
and continuing. Therefore, because Caimant is not yet found to be
permanent |y di sabl ed, Section 8(f) relief is not appropriate.

VI. Oder
Therefore, it is hereby ORDERED

1) Enmpl oyer, M D. Mody & Sons, is hereby ordered to pay
Cl ai mant, Janmes R Cox, tenporary total disability at
the rate of $253.03, which is 66.6% of Claimnt’s
average weekly wage, from August 28, 1998 to March 31
2000. Enpl oyer shall receive credit for any conpensati on
al ready pai d;
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2)

3)

4)

5)

6)

7)

RKM AM

Enmpl oyer is hereby ordered to pay Caimant tenporary
partial disability at the rate of the $183.69, which
constitutes 66.6% of the difference between C ainmant’s
wage- earni ng capacity and his stipul ated average weekly
wage from March 31, 2000 to May 24, 2000;

Enmpl oyer is hereby ordered to pay Caimant tenporary
partial disability at the rate of $114.91, which
constitutes 66.6% of the difference between C ainmant’s
wage- earni ng capacity and his stipul ated average weekly
wage from May 24, 2000 and conti nui ng;

Enpl oyer is hereby ordered to pay all nedical expenses
related to Caimant’s work related injuries;

Interest at the rate specified in 28 US. C 8 1961 in
effect when this Decision and Oder is filed with the
Ofice of the District Director shall be paid on all
accrued benefits and penalties, conputed on the date each
paynment was originally due to be paid. See Grant V.
Portland Stevedoring Co., 16 BRBS 267 (1984);

Wthin thirty (30) days receipt of this decision and
order, Claimant’s attorney shall file a fully supported
and fully item zed fee petition, sending a copy thereof
to Enployer’s counsel, who shall then have twenty (20)
days to respond thereto;

Enpl oyer shall receive credit for any conpensation

al ready pai d.

RI CHARD K. MALAMPHY
Adm ni strative Law Judge

Newport News, Virginia
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